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Lo This is a direct appeal brought hy the prevalllng
“party, plaintiffs below, who complain of the failure of the

- trial court to enjoin the :school financing bill, S.B.1I,
. passed by the 71st Leqislat,re, after finding that tne ‘bill

[*77'7 §.W.2d 391 (Tex. 1989) (hereafter 4

Defendants below by cross-appeal challenge the trial

~court’s action in holding S.B.1 unconstitutional before
implementation and challenge the trial court = substltutxon

*islunconstxtutional when measured against TEx. CONST. _art.

‘of a stundard of equal access to similar revenues: per - pupil -

’for tizis COurt's standard of substantial equity

-m%i-







Plaintiffs represent to the COurt that there are no

,disputed issues of material fact. This is an incorrect
- statement.  Because this <Court does not . have fact

jurisdiction, Defendants will not offer an exhaustive review
of the facts that are in dispute, but ' only the following~

- examples. Defendants dispute the follewing statements, -
among others, offered as fact by the district court . because

there is no actually and legally sufficient evidence to
support them:

1. Parts_of S$.B.1 are so vague as te be no plan at all.

Opinion at 7. Defendants contend S.B.1 offers specific
guidance to the Foundation School Fund Budget Committee, the
Legislative Education Board and the Legislative Budget Board

" to implement in conjunction with future Legislatures a

constitutionally "efficient" system of finance. Testimony
was adduced at trial to prove this. No testimony was
adduced at trial to refute it. The only testimony  contrary
was that various witnesses did not know what decisions
future dec151on-makers would make in implementing S.B.1.

2‘ Parts of S.B.1 are destined to fail. Opinion at 7.
Experts for both Plaintiffs and Plaintiff-Intervenors
conceded that the S.B.1 system could work if proper
decisions are made in the process.

3. S.B.1 will not provide equity. Opinion at 7.
Defendants contend that this finding 1is inconsistent with
the trial court’s determination that defendants’ exhibits in
the J-1 series were accurate based on the assumptions.

4. Anything greater than a 5% possibility of chance, for
example, only a 6% possibility of chance would pass the test
of § 16.001(c) (1) because it would "not be statistically
significant." Opinion at 12. Defendants contend this
statement completely mischaracterizes the testimony of
Defendants’ expert witnesses. The experts testified on what
statistical measure of equity were available since the
Foundation School Fund Budget Committee had not set an
equity measure. Any fact-finding as to what action it may
take in the future is pure speculation.

:5. Subdivision (c)(2) ... operates not as a flooi, but as
~a ceiling. opinion at 12. Defendants contend the trial
court has read its own interpretation into- future events.u
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H[f;There was no téstimony to support this contention and recent
-/ action under § 16.256 makes this assumption false. :

: 16. Uhder S.B.1, the 1eport of the Legislative Educatibﬁf
- Board tec the Foundaticn School Fund Budget Committee, the
-Commissioner c¢f Education and the Legislature, and the

report of the Foundation School Fund Budget Committee to the
Commissioner of Education and the Legislature is only "for

purposes of information." The Legislature then determines

appropriations. Defendants contend that Tex. Educ. Code §

"16.256 requires a specific reservation of funds by the
.| Foundations School Fund Budget Committee. No ev1dence '
~countered the State’s position on this.

7. The State introduced po evidence that the Foundation

 School ‘Program even yet provided an adequate minimum.
Opinion at 16. Defendants contend that research supports  a
basic allotment of $2100.00 for the § 16.101 basic

allotment. The 1991-92 school year has a basic allotment of
$2128.

8.. The State also introcduced no evidence that all or even
most legitimata educational needs could be met by the
Foundation School Program in combination with the Guaranteed
Yield Program. Opinion at 16. Defendants contend that
there was compelling evidence to prove this fact.

9. Even after full implementation at maximum funding
levels, S.B.1 equalizes only up to $1.18 in the second tier.
Opinion at 16. Defendants contend the $1.18 figure is not
locked in and the evidence proved it.

© 10. S.B.l1 added about $518,000 for 1990-91, an addition of

only 4%. Oplnlon at 21. Defendants contend that this is an

"unfair comparison of apples and oranges, and that S.B.1 has

already raised State funding by $1.3 bxllion.

S 11, There‘ls no "self-correctinq" -mechanlsm. Additional

Findings at 3. Defendants contend that § 16 203 sets up -a
self-correctinq mechanism.‘ ‘




‘- ffac11itik;L;

"“t.?al ceurt found to be accurate,‘demenstrates this to be a[

false  assumption. As the defendants have consistently
- maintained, if the tax response assumptions upon which the

- exhibit is based change, the system will be required to -

-~adjust.  Any impiicit finding that the. system will not be
adjusted is speculative.j

‘2." Tnat_ $.B.1 makes no pr@vision» for facilities;

Defendants contend that S.B.1 does make provision for

 facilities within a reasonable phase-in period. Until a
- facilities study uuder Tex. Educ. Code § 16.401 is.
v;cempleted, .a formula component cannot be drafted. -Standby

v is -made in- the guaranteed yield proqram for ,

'«Findlnqs of. Fact and Com

. request

1Interestinqu, the plalntiffs offer their proposed
sions of Law in tnezr appendix to

"supplement the trial court’s . findings. A is clear from
defendants’ submission of proposed findings and their :

rhadditional findings, these are dlsputed.
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'"iscretion

‘f;? ;90-91 scho ,“T'

'jﬂSenate Bill l for the 1991-92 school year under its order .,' W

3. The district court acted correctly and within fi;s:tw RN

'””discretion in modifying this Court’s mandate.

- 4. This Court ~is without jurisdiction to determine*
,whether the ~district court erred ‘in failing to: award'
plaintitfs' attorney's fees for lobbying efforts before “the
Legislature. t

5. Alternatively, if this Court has jurisdiction to:

‘review the district court’s award of attorney '8 fees,, the'i;Vf"'f“'?

district court ‘was correct -in its award.v

_ 1. The district court erred in declaring Senate Bill
1 unconstitutional because in doing so it substituted its
assumptions about the efficiency “of funding which would be
achieved under Senate Bill 1 for the assumptions of the
Legislature which, as a matter of law, v olates the .
deference the judiciary is. required to give to acts of the
Legislature.

2. Alternatively, if it was ‘not error as a matter of
‘law for the district court to declare Senate Bill 1
junconstitutional -the . assumptions ‘made by the district court
~in so doing raise fact 1ssues outside the jurisdiction of
9'this court. : . : ‘ .

R 3." The district court erred in applying a standard of
‘ total equality rather than thie Court’ : standard of

fgﬂsubstantial equality

i 4. The district ‘court erred in declaring that the
oundation schoollx Committee

merely - makes;,r

' ‘the' DI
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1. The district ceurt erred in declarinq Senate Bill
1 unconstitutional because in doing so it substituted its
assumptions about the efficiency of funding which would be
achieved under Senate Bill 1 for the assumptions of the
legislature which, as a matter of law, violates the
deference the judiciary is requlred to give to acts of the
Legislature.

2. Alternatively, if it was not error as a matter of
law for the district court to declare Senate Bill 1
unconstitutional, the assumptions made by the district court
in so dving raise fact issues outside the jurisdiction of

“this court.

3. The district court erred in applying a standard of
total equality rather than this Court’s standard of
substantial equality.

4. The district court erred in declaring that the
Foundation  School Budget Committee merely makes
recomméendations to the Legislature. ‘







tllViewed as permissible because this Court did not mandate any '

Aspecific form that finance reform should take. "we do not
‘inow instruct the Legislature as to the specxfics of then

' Elegislation it should enact... N

: yhowever, has been made of the arquable,i contradictory i

:admonishment that "(a] band-aid will not suffice' the systemA;

'_iitself must be changed. "

oy,

;a'ia,tiaﬁuépﬁfah._ The trial court acknowledgit

‘§gg-prpendix

'consolida'ion;

‘ched hereto as’Appendix I.f,_.ff‘

The option to r pn,puChapter 16 of the Education‘ Codef :

'd<ma1ntain~ the current district structure was w1ielyr

: I at 399. Much

In the end, the Legislature cnoeo to view the' Court'

v gggggggg_L opinion as a. functional mandate as opposed to a’
1structural one.: In other words, the obligation imposed upon“ S

”ithe Legislature by TEX. CONST. art. VII, § 1 was to ‘insuref
t{uefficlency"v in the proVision of educational financingj

”f_mmasured by the dual standards of adequacy and vfiqcalﬁﬁ_j




[ opinion were{"i‘jv‘:‘

fywand adequacy.f Tt is important to note in th 5

: ﬁFin school financing can be achieved'with‘ lessff‘

'ate money than is currently in the systom. The pursuit ofi 5

ch remedy. however, would tend to reduce spending t° the;jf

*f"ommon denominator, i e.;!“equalizing down."v- Aiit:'

e,ool district expenditure patterns.f In equalizing “up,

'Q.l contemplates the absorption of most unequalizedf
"en.ichment by raising the levels of the; State finanoedl
éram and absozbing existing Jocal tax effort._ Tnis‘;was
*5accomplished in three ways. First the local ~ fund
w“assxgnment for the first tier will be raised to $. 70 peri
_ Q valuation. : Tex.f - Educ. v Code - _ 16 252(a)

rximultaneously, the basic allotment will ve raised to $2128J4ﬂ

¥*per weighted pupil. Tex. Educ. Code § 16. 101.; This raiSing'

'5&;{of the local fund assignment "captures” a :significantly

”ﬁﬁfgreater amount of locally | raised revenues and freesﬁef:

¢ cantly qreater amounts * of St“




S second tier rates (§

> unequalized B

 becomes how much fiscal ~neutrality is e

’.lﬂgeraqa state  __x[ rate.yi Aqain» the comhined f,, ff'”i" 

? 3£current unequalized enrichment in ' the State into an*

i; equa1ized system;v Finally, the s B 1 system .mandates {'
pf‘biennial xev1aw to keep the disttibutlons equitable.' If

;}future agqreqate district taxinq behav1ors shaw that schoo“

?distrlcts arc 15 fact raising 51gnif1cant amuunts of localf

,munt Tex. Educ. Code § 16 001(b; and (c)

%requxres adjusfvmnc to the system on a biennial basis.

’ Havmng set forth the general rule of fiscal neutrallty

as thew‘GQnstitutional “est for equitY. f 3

’ revenuas. »

Appendix
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*perationally,

-at 397 modified tne tee

';J,g opinion,

iquire tha

structure. ' Iex. Edugivwﬁoxpﬁt

Wabsolﬁtelrﬂ“equal access to tunds is the notion that some

w*{idistricts will receive a hiqher yield than that guaranteed f

'7{gby the State.,, This ot

"”,,erent in the cuﬂ ,,tt syetem of local taxation.' *If

'7fdistricts are allowed tolcontinue the practice of ra151ng

£y ds7above the;state guaranteed,"

that is.' makinq

“qi‘ns ?in theoretica
ul,iion, the increme qalns ‘are

"f#simply not wori_
. opinion stated | Y ‘1lines. could
‘;balancinq costs againstgtheoretical»equ; Y

“districts must have substantially @qual accesstf

entlin the notion of "substantially" as opposed to““

ential for variations in yield is;‘

rfgevitable,p,mpgﬂeproblem,va_7




¢) or  mandate

‘?ff (Uribe-L'

"Tecause ‘of theﬁ 
ffbe dene on afff

f’5 ﬂ;tAs'1ndicated bY ‘

| ' afch_1cu1ations, there ‘,remain‘
ﬁ]iations in local valuatioh despite .ﬁhéV;vf’
 _ cousr., art. VIII, 5 13.,' Given thet
nq structural difficulties 1nherent in the Texas-'

stitution, the‘ Legislature has | read this court'

‘pe ;asive. Further,, wLeglsl ure would be authorized by

f@mgx' CQNST. art VII § 1 tO make 3 |




‘ previous,‘i 5ﬁdieiaia‘&euthorized .
: Tex. Educ. COde § 16’362(a)
If one looks at the $26 05 figure, it meanﬁ‘that everyf‘
strict in the State has a guaranteed taxr base of ,\
260 500 00 per f weighted student ”inag average '.daily:
temdance, This tigure is appraximately deuhle the currentf
age property value per weighted student ef $137 441 00.'
“ntiffsy 'exhibit 208, at 13,)’ ‘me{ put matter» ’in

“’{éetspectmve, one must look at the Pr°$°°°tive d tributlon _

. T2




e

"7°assumptions. The assumptions are that every school distr ﬁgf”i

in the State that is currently beiow the level ot5$1 18 perlf

$100.00 1oﬂa1 property valuat’on“r'ﬁ esitheir tax rate tonj@

$1.18. The model further assumes that every districtiii

currently above the $1 18 rate, maintains their current taxl-

rates. The trial court, in its amended findings, found that:vﬂi 3

the chart was ‘an accurate depiction, but questioned the

.assumptions upon ‘which it was predicated._ One can oniy
‘ assume, because no justification was‘ provided that the:
v‘trial court did not believe that significant numbers of‘
f:districts.would stay at or below the §1.18 rate.v Here, ag'
' in other places, the trial court adopts‘~thev projeCtionsa'
fawhich are necessary to a. discussion of a statute for‘
Hpre-implementation purposes as fact and finds the statute i

n;unconstitutional based ,on these projections. s.B.1 ‘doesh‘

not freeze equalization at $1 18. It has, in fact, built in

'research mathods to correct the level of guaranteeo yield if  ':f‘*1

the local tax response exceeds the piojectiono

Perhaps the most vexing of the trzai court' findingsf

, arises out of a se ies of‘assumptions that the Legislaturefyny

;ﬁand the Poundation Schoo*‘F”ndeudget Committee will not actu;ka




}ng," (Appendix III, epinion at 11) pe
.,piec cpin£cn;lr_ Appellees readily
,‘adjustments are not made pursuant tc the st
f“of*s.a.l, that tﬁe3529t§mm'£il béféﬁekﬁﬁéu\,

cempliance with the y,;f,,”

'.1iactions of the Legislative Education | Board/L69181atjve;jI

‘.axsudqet Board and the Foundaticn School Fund Budget Ccmmitteevf

'5fj;destroy the underlyinq prenise tnat s B 1 will not result 1n£¢:n

nﬂ?drastic change. Tnese recent events“ill be di*cussed\b

mitCross P01nt cf Error One below.

BRIEF OF THE ARGUMENT

° THE TRIAL COURT ACTBD QORRBCTLY »@ND
“WITHIN IT8 DIBCRBTION IN REFUSING ' TO
ENJOIN SENATE BILL 1 DURING THE - 1990-31
scnoon YEAR. ’
Each court whlch has dealt w1th the 1ssue° in thls case'
l;has recoqnlzed the pattern follcwed by the schocl year gand

‘fffthe disruption to school districts and. tnev,educaticnal'

"f‘pxecess which would folicw' if - the flow' of"funds  Tis

"nmof June l 1987 noted that 1t was

'ql;the 1ntention of this court that thie
-\Q_J dgment should be. ccnstrued and applied

’rrupted during that schcol year. Judge Clark, in his’-fvf



’yilffs below, ostensibly brinq thls;‘ 

they recegnize ‘ that enjolnlng

'fundinq




ligis authorized‘to nake. The question»in th,s-case 1s wheth_rl-

'f;fprocess. Defendants contend that the trial court _idw
Jabule its diecretien but, in tact, acted wisely in declininq;fﬁ{f”
Qg;to enjoin s B. 1 for the ‘1990-91 school year., The questioni,t”

'fof whether the Uribe-Luna plan is more constitutional thantiJnga"

:'V_fﬁfa‘l‘ raises factual questions f outside, this COurt{v

) isdiction.,,,rhef cheice ;fbﬁjg which p:an.f“ieJ 1mg;g]g

onalfis purely an advisory opinion which no court”

3as the trial court noted, tax-base consolidation seems,

’jto run afoul of TEX. CONST. art. VII, § 3 and art. VIII, §
21l(e).  Plaintiffs’ requested relief could involve ‘the State
Sooand 1ocal districts in serious’ contractual disputes. = The

-~ Uribe-Luna plan is not even fully conceptualized at this
_ ‘point. No- witnesses during the  trial were able to explain.
- how county-wide taxing authority would actually work., Would

- recapture . be  the methodology - or . would -~ some

»qqua51-1ndependent new tax1ng authority be created? ‘The
. answer is not yet clear. Perhaps that is one of the reasons
 ‘the bill never got ~out of committee. Additionally, “the -

. ‘creation of a plan “of this nature would significantly'
~..disrupt current taxing authority.; To create ‘this kind of
'[;disruption on a interim basis, until the Legislature acts,’

. poor public policy. Finally, appellants' p051tion that
be-Luna c¢an @ be implemented " within the currently

opriated. KoW~cany ~appropriation . shortfall would be

Qcompletely false picture vof the resolution

opriated revenues is simply wrong. The Uribe-Luna plan =
ires significantly higher reve”ues ‘than are currently_f

, 21 ¢ i Whether _prorations ‘would BN
'“o; manage any shortfell has ‘not’ be decided. ' The - = = -
ssertiom- that  the plan 'should ' be . implemented(;"j;g_,z




‘brrect that the trial »CGurt'hﬁd *theﬁ_ﬁi‘

5bo.ef'fto~lenjbin s B 1.. chever,ﬂ_ 1n exercising tS»quh

rev'd,cn of‘e qrounds,. 276 s. w de798




’u(Tex. Civ. App.—-Austin 1941,'writ ref'd w o. m )

"festablish and ma”j*

ﬁy{september 1 1991 ,.;then,_

in the court's discretion to grant an injunction is 7the

'lfpewer to- deny injunr*ive relief particularly, as here, where

”lspublic policy reasons demand it. The grant or denial 'of
‘!injunctive=relief is left to the sound discretion of the‘
%trial court. There can be no abuse of discretion' wherejl

hthere ‘are equities which support the trial court's denial.é

’r;THBRB WAS NO NEBD POR TRB TRIRL COQRT TO
f_’BﬂUOIN SENATE BILL 1 FOR THE 1991—92
E BGBOOL YBAE UNDBR ITB ORDBRB. T :

refusal to'l

There 1s ‘no-. error in the trial cour

Jbin S B L for the 1991~92 school year andflater yaars.'

afonder the cOurt' . order such action was unnecessary  The

,f:*court has previded that if the 72nd Legislature dees not

suitable prevision for the support and

igmaintenance of an efficient system of free public scheolsmby-f;‘éVf*‘if

:upen appropriate“”“‘







,’,s'to sim~var'revenues
SubsequenE ' L igos
"difficult requ_

‘ “VV”entered,

and,

enf@rce the,
if, necessary,

judgment ‘as
‘this court
1 L N B But

;* féct
the

from *“aﬂﬁi
evidence.j'




:nction was, in fact, vacated on appcal.}:ffbf
aAS \Jii,' — 'Wugf 422 S.W. 2d - 780 (Tox. "
'App.--Eastland 1968, writ ref’d n.r.e. ). B
| Subsequent Texas cases support the proposition that thefi

trial court may modify a permanent injunction as well.

L, 679 S.W.2d -4s4f

'5_1985, writ ref'd n.r e ):

'(Tex. 1984) ggésl’n 43A c. J s. Injunctions § 283 (1978)

'The standard fcr modif*cation of a permanent injunction has
been stated as follows' |

The rule is that as long as the order
-concerns ‘a continuing situation, the
trial court retains power ‘o change,
alter or modify the equitable relief it
~ granted in the form of an injunction
upon a showinq of changed circumstances.

695 . w 2d at 289; see also

,;-izoa' s. w 2d 552 (Tex. civ. app. --Austin'vu

"”'[1947 “weit ref’d n.r.e.).

o . In light cf the tnanqed c1rcumstances, the trial court»f
'fwas within 1ts authority to vacate’ its original )udgment._i

itIt 1s settied law that a trial court has inherent power Lo»

‘;g;y, 695 S.W.2d 289 (Tex. App.--oailasf"i =

:7iopen, vacate' or fmodify an 1njunctive decree "whexe“thebw~:fﬁiﬁ%

1scontinuance of the injunction is no lonqer warranted: [or]’

s, 203 S. w 2d at 557.

<ﬁtoihave S0 changed as to make it just and equitable tef,z,,_ o
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i}constltutional'questian. See, £.9,.,

" THIS COURT 18 WITHOUT JURISDICTION ONM
DIRECT APPEAL TO MNODIPY AN AWARD OR
DENIAL OF ATTORMEY'S TS&d. |

Direct apgeal from a trial court to this Court may be

had pursuant to Tex. Gov. Code Ann. § 22.001(c), if the
%qﬁestion of “the canstitutiona11ty of a state statute is
fhéa;led intg questipn,‘ This Court has long recognized that

.f7its'jurisdicficn on direct appeal "is a limited one."

}_585, 588 (Tex. 1960) When the validity of a trial court'
; order is presented to this Court on direct appeal and that
: order contains two severable issues, this Court’s authority

"1s limited to determining only the issue involving the

Commissien, 163 Tex. 417, 357 S.W.2d 364, 368 (Tex. 1962),

s.ct. 185 (1962).

Plaintiffs complain that the trial court erred in

',holding that the cests and attorney’s fees provision of the
‘Uniform Declaraﬁéry‘andqments Act, Tex. 7iv. Prac. & Rem.

~ Code Ann; § 37.009 (Vernon 1986), did not a2pply to the costs

ihcurréd by plaihtiffsffccuﬁsel to lobby the Texas hegisla-

ftufe for a dwaft ef $.B.1 which would satisfy plaintiffs.

‘ Section 37‘009' prevides, “[i]n any preceedinq under thisy',‘

wE e -

bouty, 371 U.S. 883, 83




no'r smx :.sn 'ro nnco'vna,mmmwa” pessn. ﬁ" S
In additian, and without waiving the fcreqoing, therf,

‘4;e tlt]ed to' attorney s fees as compensatxonf for thelrl‘

vflobbying efforts.~’ The‘ trial court held that \che wcrde.fﬁj'"

"proceeding" in the attorney 8 fees provislon cf the Unltorm

'Declaratory Judgment Act, Wex. ciy. Prac. & aemm COde'.Ann.t

§'3i,009, referred only to court praceedin@a and preparatipn
for thoge proceedings. Plaintiffe agssert that this inter-
pretatien of the word "proceeding" "is inconsistent with the
rules in the federal courts" which allow recovery for attor-
ney’s fees in extra-judicial situations. Appellant’s brief
at 44. Plaintiffs urge this Court to re-define "proceeding"
to include legislative lobbying efforts.

| It should be noted, however, that plaintiffs have not
cited, and defendants have been unable to find,.any'autﬁcriu
ty which supports such an interpretatior aﬁf's 37.009.

Forty-twc jurisdictione to date have ado.*@“ § 10'92 the

ial court did not err in holding that plalnti fs w‘gaf not.ft'ﬂ




Tex. c;w?. Prac. & Rem.‘x..ode Ann s 37.00‘1 ot seq.,

Jurisdictions (VeWmon ISupp. 1990)

bbying efforts.

In'Texas alone, defendants have found,'ashofoiﬁoiéﬁber

'?1;3;: 1990, sixty-eight published ’upxnions, fouri*opinionsi,
;fscheduled for publication,} four opinions not yeto féléQSQG_
.,;;éfor publication, and five unpublish&d slip opinions in‘wnich
fffa state court has had occasion to 'apply or discuss the
J.napplication'of § 37.009, plus one Fifth cCircuit court of
iihppealsfopinion, for a total of eighty-two. In every single
ione of these eighty-two cases, the question of recovery for

vattorney's fees arose in the context of court proceedings in

a declaratory judgment action. Not one of these opinions

indicated that recovery under this Section may be had for

such extra-judicial activities as those for which plaintiffs
now urge recovery. In fact, the language used in many of

these opinions indicates that the courts reflexively

‘interpret § 37.009‘s limitation to court proceedings as

beyond question. See, €.4d.,
S.W.24 454, 455 (Tex. 1985);

R T

' .'1“9"'"




1589, vrit denied),

" unreasonable"

tonio 1989,

701  S.W.2d 238, 241 (Tex., 1985)), or "arbitrary or

723 s.W.2d

299, 302 (Tex. App. == San Antonio 1987, writ ref’d n.r.e.),

(Tex. 1970)).

The legal principle embodied in the expression "abuse

of discretion" contemplates some legal error, committed by

the trial court in its award or failure to award, that

injured or prejudiced the party seeking attornay’s fees.

-20-

, ;5_;9»2 _s..wf-_.zd:‘at 692 :

315 (Tex. App.--San

wrlt denied) : The test s whether the

5cision of the trial court based upon the record, is.




‘App.—-Texarkana 1990,_

#ithhave committed any legal erref°s“'”

;«lﬁt‘;an abuse of discreticn in\thist683°'fiﬂt'

’n'i 9, writ deniea\:'

writ denied) Based upon

~ﬁuoverwhelming lack of any authority to support plaintiffs'tu‘
'.interpretation uf § 37 009, the trial court t\"ot‘be sgidL;

vent to _constitutefv

CRO868-POINTS OF ERROR

THE TRIAL COURT ERRED IN  DECLARING
 S8ENATE BILL 1 UNCONSTITUTIONAL BECAUSE
"IN DOING 8O IT SUBSTITUTED ITS
' ABSUMPTIONS ABOUT THE EFFICIENCY OF
PUNDING WHICH WOULD BE ACHIEVED UNDER
SENATE BILL 1 YOR THE 286 MPTIONS OF TEE
LEGISLATURE WHICH, A8 A 4ATTER OF LAW,
VIOLATES THE DEPERENCE THBE JUDICIARY I8
REQUIRED TO GIVE TO ACTS OF THE
LEGISLATURE.

After one regular session in which significant school
finance reform was implemented under the provisions of
$.B.10194 and six called special sessions, S.B.1 was passed
by the Legislature and signed by the Governor on June 7,
1990. 1Its effective date was September 1, 1990. The trial

4The passage of §.B.1019 predated this court’s
1 opinion.
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‘e'fact,ijitr, could oti do- so" because it dete‘"

"nyconstitutionality before the dynam cs 1ncorpor‘ted

'5.rrequ1red to attempy,to construe‘s' 1g so as- to make

"Trfinancing system constitutional 1t failed to do so._ iInﬁ%

had an opportunity to work. ‘ LT
" Vernon ate, 406 S.W. 2 236 ‘(Tex.'~'C1v;

: App ~-Cor§ee"¢hrieti>319687 writ ref d n, r,e ) defendante~
'[contended that a stetute which regulated the incorporation

of cities ~ and gave powers to cxties "which had

extra-territorial jurisdiction over unlncorporated areas was

unconstitutional because it relied on the .

that cities would voluntarily agree where there

were overlaps of extra-territorial jurisdiction. Absent
agreement, the triul court was to apportion territory,‘ﬁhich
defendants argued was a legislative function. T g@ﬁmt
held as follows: |

In the fie.d of constitutional law, neo
stronger presumption exists than that
which favors the validity of a statute.
A legislative act must be sustained
unless it is clearly invalid beyond a
reasonable doubt. State v, City of
Austin, 160 Tex. 348, 331 S W 28 737,
747 (1960); Trap: hell 0il Co 148
Tex. 323, 198 S.W. 2d 424 at 440 (1946) .




. The strength of this presumption |is
. nurtured by an appreciation of the needs
. of the people and by a recognitiocn that
- laws are directed to problems manifest
by experience. The courts will not
exert ingenuity to find reasons for
holding a statute invalid; rather, they
will sustain its validity even if it is
valid by the narrowest margins. Texas
At . Guara Al 3 pOArQ aw, 132
Tex. 613 126 S w. Zd 627-634 (1939);
endy filson, 142 Tex. 460, 179
S.W.24 269-277 (1944). This is
particularly true when the statue
pertains to governmental policies
established in the interest of public
health, safety and welfare as is present
in this statute. Lombardo v. City of
Dallas, 124 Tex. 1, 73 S$.W.2d 475, 486
(1934); 12 Tex.Jur.2d, Constitutional
Law, Sec. 36, p. 380.

, 406 S.W.2d at 242-243. S.B.1 does not

establish a rigid or static system of equity such as capping
the level of expenditures allowed for education,3 which
might be easier to evaluate on the face of the statute, but
rather establishes a dynamic process designed to preserve
local district discretion to independently set local tax
rates. The design was to build a research base/monitoring
function into the system which will drive it to equity

within f£iv:. schoo) years. The S.B.l1 system will maintain

5The trial court recognized that the creation of a
static system had the long-term effect of restricting growth
in per capita pupil expenditures, and inferentially had an
impact on the pursuit of adequacy. Appendix III, Opinion at
25-6.




un ty because of its self-correctivn

Huis,unique among the states.a

».-Question (by ‘Mr. O'Hanlon) ”‘...;,f
~anybody ins: "utionalized that you kn
of, a process like S.B.l has, that
‘gthat we have studies, we have the a,

‘ ‘with a set of calculatiens?

8 i'Answer ' (Dr. , Farbis Jordan):“,_Tﬁéfﬂﬁ
+ ' combination of those, ‘in statute, is
__unj_que, ; S S

‘Qﬁestion. cah Does.anY':Stateﬁléak 1”)""

 equity measures in either a formal or
,lnformal manner? ‘ L Lo

 lAnswer: Not to my knowledge.

Question: All right. Now if the test
«+. to be met in this case ... [is]
substantially similar yield per penny of
tax effort (i}s this system in S.B.1
capable of delivering that?

Answer: Yes... .
(Jordon testimony) SF 2038-2040

Yet, without letting a day of implementation pass, the
trial court found '"no purpose in waiting to assess S.B.1l.
From what is known today, even assuming the best, the court
confidently finds that S.B.1 will not provide equity."
Appendix III, Opinion at 7. The obvious problem with the
trial court’s statement is that very little of the system’s

operation was "known" at the time of trial.




-rev’d on other grounds,

. say: repeat Wk ﬁfYou just~qsaid,a
that there’s no way for you to say ‘that
el Wt?e state can't get there through~ this

.,r@zb 11. R ;)

swer (by Dr. Hooker) There 1s no wvay
r me to say that. I -would have to
assume, you know, totally negative and - .
» . bad things, so I can’t say that they - - .
i . can’t get ' there’ through the generalv"
. concepts which are in ettect. g
s SF 445 : :

??Contrary to its duty under established law, the trial court: m
f‘had to assume "totally negative and bad things" to determine,
w'that S.B.1 could not meet the constitutional mandate OfL 
'.substantially equal access to educational vfunds wtor all
_'children. "The rule is that every pessible‘présUmption is

" in favor of the constitutionality of a statuts, and- such

presumption obtains until the contrary is shown beyond a

reasonable doubt." ell Oil, 198 S.W.2d 424, 440

(Tex. 1946). "[W)lhere a statute is rsasonably susceptible
of two constructions--one of which will render it
unconstitutional-~the courts will follow the interpretation

which wili render the act valia."

e




eAppeals restated ~this principal in

“intention of the Legislature.' We must ,fgﬂﬁ;’h\

’for wnicn the statute was enacted.“) f_ThejAuStinVCQﬁrt“"gfﬁ

' App.—-Austin 1972, writ ref’d n.r.e. )t "The courts will not
presune that the Leqislature intended tO’enact a statute in

- violation of the canstitution, and the leqislation will not ';'V“

be so construed when the law is susceptible of a different
construction."

The effect of the assumptions made by the Leqislature

“in its attempt to reach this goal are summarized in the
" charts which make up defendants' ‘exhibit J-1. Appendix V.

- These assumptions are explained by the testimony of Lynn

Moak. SF 1971-1981. ,BaSically, the charts show that if-the

State is correct in predicting the local tax response to

S$.B.1, then the unequalized funds available for education in

each year decrease until by 1994-95 at a minimum $1.18 tax

effort, 95% of the districts are substantially equalized.
Appendix V, J-1 at 4. If the local tax response is instead
at $1.25 (J-1 at 5) or at $1.50 (J-1 at 6), then unequalized

local enrichment again becomes a problem; but if the State

reaches that 1level of unequalized 1local enrichment, the

Legislature assumes that the study mechanism put in place by

R, 476 S.W.2d 73_2,_ 739 (Tex. Civ.




u.;ff,ﬁree pofﬁgﬁdge‘faz;

‘ é*pefience indi&ﬂfajin

"fwas driven by loeal expenditures requi;,dj toﬁ "
t'gfstatutory mandates set ferth in H B 72.

| Leceifegrep‘rt

’isftraised local taxation. In th;u.V:ﬂﬂ

'ifi;cest-producing mandatee were the 22 to 1 classree.ﬂ-&ité;f75w«im

Tve required teacher preparation time. and rev1sed accreditation“
”Nﬁstandards.f Tex. Educ. Code § 16. 054(b) These costs ‘have

' Wlargely been abeorbed. Seeond,‘ the recent 'significant
n;decline infproperty valuation in the state ;ae a whole has
ﬁrequ;reﬁ lncreased local tax effort to maintain even the

'current lpvels of revenues. Third, inflaticn, with its

impact on district costs, has historically impacted 1local
district tax rates. Fourth, many districts have experienced
additional costs associated with growth in student
population. All of these circumstances have been addressed
in the new process. $.B.1, while delivering significant

amounts of new revenues, does not contain the costly

- mandates of previous "reform" packages and even begins the

process of deregulation. Further, the State has all but
stopped the recent decline in property values and appears

poised te‘enter a period c¢€ growth. 8.8.1, on the other

.. . - B P . . - -
——— ”, . A " -
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fby raiéinq tafxs;

'rof tria16 indicata that 1aﬁge_ numbers of districts havefxr
ﬁ”raised their local taxas.‘
?rsignificant incentives for districts to raise taxes to=rbl
‘Tmaximize avai]aoxe state recovery. All experts at the trial
'>of this cause recognized that there was a thearetical limlt
on local tax payers' ’ w;llinqness to tax themselves,:

'However,,thé equi1ibrium point has not been established, nor . :

"~ long enough for districts to react to any finance incehtive

iséﬁés rrelatéd«

This is because $.B.1 providess‘

will it be unless and until a finance system is in place

placed in formula.

In its Additional Findings, the trial court found that

the numbers in J-1 are accurate, given the assumptions, but
that the assumptions were improcbable. Appendix IV at 1.
The trial court is not specific as to what aspects of the
assumptions are deemed improbable. Nor is it pcssible at

this juncture to determine what the future porcends.

€pistrict tax rate data for the 1990-91 school year was
unavailable at the time of trial since districts had not yet
set their tax rates.
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mhose of the Legislature,p* When perceived preblems may not‘

'.:w.zd %9, 873, ('rex'. App.-»Austin

,:83, no writ) The courts of this state_ de not have

thority to render adviaory epiﬁ""‘

Appraisal ' Dist., 7758"’26464  (Tex.
1App;--hustin 1989, no writ) o o
In order to arrive at its conclusion, the trial court
‘:i;had to assume that "substantially equal access to similar
;revenues per student at similar tax effort" was defeated by
‘ 911m1nating the districts with 5% of the students which had
”the most money to spend per student. This is the argument
made by plaintiff-intervenors at page 6 of their brief. The
court’s opinion is not so clear and, in fact, tacitly
upholds the 5% exclusion in its diseussisn cof the "floating
cork" plan offered by the Equity Center. Appendix 1III,
Opinion at 27. Finding that equalization to the 95th

‘ “ u n m : vn m m ) R 8 S g

percentile or to the 97th percentile destroys substantially

zqually access substitutes the trial court’s judgment for
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S Question (by Kr. O'Hanlon) ;Q;*7 x i
95 percent And you supported that,x'
"¢standard? S

‘jj,sf“““fﬁ (bY Dr. Richard Hooker)',x;""w
‘fj;political Process, yes, I did.v,(sr :

the broad ‘ school ' flnance
] ity, if you were to lock at all of"
nds, all of the ways in which each
: he states fund their programs, you
;-lton them you were going to apply the 95
. percent standard, I would suggest that
. .: you probably would need a body guard and
‘charter plane, because 95 percent is . -an
. extremely high standard in the broad]
: school finance community But, given
this bill dnd given the law, it’s
attainable. (Testimony of Dr. Forbis
Jordan, SF 2020) , R

The next'thing the trial ‘court did to arrive'at its

‘conclusion of unconstitutionality was to create a red

herring out of the "statistically significant® language of §

16.001(c) (1) and substitute its worst case presumption for

_the reasonable presunption adopted by the Legislature.”

7The trial <court’s disparaging treatment of §
16.001(c) (1) was inappropriate. The § 16.001(c) (1) language
was an attempt to operationalize the Supreme Court’s
admonition in Edgewood I at 397 that "there must be a direct
and close correlation between a district’s tax effort and

the educational resources available to ig." Since

correlation analysis is a product of statistical analysis,
(Footnote Continued)

- 3;0‘-




e‘ key tereehfihﬁing  equity }iunder‘.s.afl

.}16 001(c)(1) requires that the process work to keep the
.system fiscally neutral within what would be statistically

eifs gnificant. s B, 1 , doee ‘not  define "etatistically

"7ffsignifxcan c* and frem that the trial court makes much. Yet

‘edeinq fse,~the court muet presune that the "impartial

| Qﬁﬁbﬁfs 16 203 will not raise red flags as soon as there is any

n@icetigny‘that the_~ system ie | slipping frome  fiscal

m“eﬂneﬁtfalitYQ S It is»reasonabie ‘to assume for purposes of
vaeqtatufery construction that the Legislature required that
- the temperature of the State 's fiscal neutrality in

| educational funding befmoni;ored_ by a panel of impartial

experts in order to assure efficiency. It is error to
assume, as the trial court did, that the panel and the
ptocees informed by the panel’s analysis will fail in its
task. 7Tt is error to presume that the Legislature put such

a mechanism in place to ignore it. The court cannot call

(Footnote Continued)
and it was required by the Supreme Court’s opinion, it was
placed into statute. The procesgs will be informed by an

impartial pariel of experts selected pursuant to § 16.203(a).

These experts have already been selected and are beginning
their task. If there is a problem with this approach, it
stems not from the statutory language, but from this Court’s
directive which the statute was designed to reflect.

is 'thegi B

el“”correctien precess 'set out in § 16.203. = Saction

nel of persons exgert in the use of statistics" required

T
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'for those of the Legisy
- 16. om.(c)-(z) Hersy, by»f-"

.adequate level. Appendix III, Opinion at 12. Both the_

‘adeguacy,“ it surrenders its public administratlon right toyf

delegation by art VII § 1 of authority to the

*ding shadeﬁzof.meaningxwhet .they “

d° not exist and bY engaging in prejudgment of how decisions'fiff

will be made in the implementation process,’ the °°urtiy*f"”’

condemns S.B.1 by findingﬂthat ,(c)(z) does not establish
floor, i e., guaranteeing equity at an adequate level, butf‘

rather a ceiling,~ 1. e, equity is only guaranteed to anh-:

trial court and plaintiff-intervenors suggest that as ia
matter of-law, if the State chooses a system of combinedﬁ

State and local funding with its "}.; 11ntended genius ;..

that results from tthesv‘nterplay I between equity and

attempt to avoid using state dollars to pay - for theyg f:p

extravagances of somerrich districts. Appendix III Opinionf

at 24-28. This‘ notion would turn the ' constitutional S

on its ear. The upshot of both the plaih‘ i”ntervenors,i‘fgyg

and trial court' argumeﬁtb is that the Legislature can_}.;f“”‘

fulfill its constitutional mandate;only by abandoning f
discretion in the provision f}55gf" b

collective decisioﬁ,._

PR




;fxxed position as te where the process will _set the,r
’rtguaranteed level of the program in future years.  It was to
-,»tiillustrate what a future distributicn might look like. "?he
,?Ttrial court. turns this projection into. fact. APPendix III,~ R

;a;fOpinion at 16-18.  The State‘qffegedv le, py,v, 6
;ttt*$h°w‘that if the 1994-95 tax rate turned out to be $1.25 or
 }$1QSO, the syétem would be losing its fiscal neutrality and
‘the self’°°r:ecti“9 mechanism in S.B.1 would signél'tne need

"furv adjuStment. Rather than giving deference to the

language in S.B.1 which requires correction if the tax level

;QOes beyond $1.18, the trial court chose instead to
: establish as fact that it will, and that the coﬁmittees and

- boards charged with adjusting school funding to keep it

equitable will fail to carry out that task. Apparently, the

‘court preters an inflexible cap rather than a scheme which

- tries to be responsive to tax response. Because the

Legislature chooses the responsive approach, it is caught‘by

“ltﬂ inability to predict the end result.

Questlon (by Mr. O’Hanlon): Do'you know
what the tax rate of response is going
to be next year?

: Answer ~(by - Dr. Hodker, plaintiffs'
. expert): I have no earthly idea...i.
HQBE‘350) : S




. way in which s B.l wreetles‘ with the’

'"fff;centrel vhat the ceurtfcaﬂ
‘e*fﬁsubstitutea its perspective for the deferencef

JQ]:QquiSIQt“re s perepective.y

2"6 e’gits Qpinien ie a,?P°i°ra&ive“5“mm‘:

fadequacy and equity, end cend' Aien becaue‘

"Tier. 3.“ ;ﬁph

Adequacy and e:

f}eppesitee. they should ce—exist in a seund fun,

e Legis1ature could easily attain equity, it

_was talking about the funding ...
Alabama. And so you can put caps on
... you can limit expenditures, and

. you ‘achieve equal spending ' but you .

(testimeny of Dr. _Forbis Jordan,
2037). L _

S.B.1 immeaiately ‘adds

‘ameunts and te .keep adjustinq se that the~

mount spent on her

65. 6 mllllon. '

not address the issue of adequacy..v:y_,‘_, N
R

$517, 920‘@00'00 to

eundinq in its first year8 and promises to add*'

only needs tefyiiv’i°
f;?the system ~at Wnatever ameunt it is willing to- fund |

j;'equity witheut adequacy is meanlngless fairness.dee  
”Well & long time ‘ago I worked with a

- man whe was very 1nteresting and he said
" that you could equalize poverty, and

he
in
and-

‘ﬁ educatlonal

cen51derab1e

g“ scheme.:eg~ﬁm
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eeedﬁéetfeh‘ietfiecully‘neutre1¢g~mier “i\end"wierf25 deseribe
e‘,twe mechenieme (ene mandatory and ene veluntary) by which

districts receive money from the state to . equalize thel”

amounts they can spend on education. ?iet 3 is an amerpheus*

"everything else" .thet any sehqel district,mayf‘epend’ron

‘educatieh, S.B.1 is criticized “fexenet.eq@aliiing‘Tier' 3.
8. 8.1 promises‘te keep cepturihg\mere and more of what is

vpurchased in Tier 3 by absorbinq it into Tler 1 and Tier 2

to the extent‘ that it is “necessary“ for "apprepr;ete"

d edhcatiene1 ' éreqrams\ and ) "adequate" facilities and
:eQQipment. The court determines that the Legislature’s
,‘judqment here is not constitutional by predetermining that
l"necessary," "appropriate" and "adequate" will ultimately be
:.deflned at a .subsistence‘level. By deciding that Tier 3
‘must be elimlnated the trial court renders meaningless this
iCourt's statement that 1ts opinlon did not mean "that local

gcommunlties would be | precluded from supplementinq an

eff1c1ent system establlshed by the Leqlslature "

I, at 398.

Finally, the court sets aside the Legislature’s

determination to study what funding is required for
.- necessary facilities before designing a mecnanism to

- equalize access to such funding based on nothing 'but a

distrust that future Legislatutee will honestly define
*adequate." The inventory of school ﬂecilitiee‘mandaﬁéﬁf by

-35=




rﬁdrd;u'Th_re3are ovemfs'ooo campuses in this Statew thatj
willt be required to be inventoried. A plan tor the{

inventory is in place and will be implemented over the next,l-u~<

.}unine mcnthe. A dete base is currently being designed to-;ff

o manage the data collected and to provide a mechanism to keep

facilities infermation current._ -The-??nd Legielature will -
Vbe 1nformed cf the status of the prcject by use of interimfe
':reports. The Facilities Advisory Cemmittee required by §

16. 403 has met and prcduced a preliminary plan regarding the
.fgtate-s future ‘role _1nfﬁecilities financing. The State
Board of Education will review and'vadopt ~stdndards ‘fcr
facilities and a method of financing them. It is difficnltb
tc} conceive that the State ‘Baard of Education will
‘intencionally lower stenderds when tney4are cnarqed~wiéhithen
reepcnsibility of bringing "'qudlity ' to the-k State’s
educetienal'systemQ The plain truth is that, until ‘thef
Srate'hee*sufficient information on the status of facilities
:in‘this Stace, iﬁ is impcesible to define the rcle:the State
should pley. ‘Given the initial' provieiOn of a phese-in
period, €he_Leqislature has acted ‘reSQonsibly‘in carrying _
eut‘thisv’Court's mandate. ' Whilea it_'is true that the
-vLegislature has not yet pulled a rabbit out of the hat with
“respect to facilities,» it is toe early te .suggest thati
- ravbits are extinct. : |




"“

:.g'constitutional analysjs and assume “x”'
‘go wrong, would. Fvents that have transpp,”‘

’ jim“lementation of 8. B 1 subsequent to the trial court'si‘

i i:udgment show the error of the trial court's prnsumption.;fz;}*ﬂ

'iCommittee met for the purpose‘jof certifying to‘, thef:’
“Comptroller of Public Accounts an amount of funds due to bef
\%placed in - the Foundation School Fund for the upcomingnki,ﬁ
ffbiennium , The meeting was required G T
":P;provisions of the Tex. Educ. Code s 15‘2j’

ﬂ&Reg. 6441-2 and 6447-9..‘

~}Committee meeting, the }committee adopted a formula fori
‘fcomputing the certification to the Comptroller. !The formuia*"‘“m -
c?was based upon estimates of student enrollment, and expected
fiﬂtax rate response by local school districts in the upcoming
'lﬁbiennium A formula ‘was necessary since the Legislative,

’iftEducation Boaxd and the Legislative Budget Board have not;;rfﬁpr,ff

On october 31, 1990, the Foundation School Budgetff

‘At the October 31, 1990 Foundation School Fund Budgetf;uf

e e i

. 2 opted a- cost of education index in accow

nooa(b)(z) and 16 2'




 T.A.C. 201,25,

| "chptroller‘of
f"jﬁrund._,’

Hf%amounts are reserved in the Foundation School Fund fart thefg;g
"Vfupceming biennium: FY '92, $6. 255 billion. FY '93 “Ass 672,?,,-

j@fbillion. ‘See cbart on facing page.f

‘ﬁ't{an iadditional amount has been set aside to cover an*
'u;ffant1c1pated tax response of a 5% increase in local taxation;'
9“.ﬁiﬁor both the 1991 92 and 1992-93 school years fkirhe7;'”
jnrov151on for anticipated tug;} )
:‘fﬁimajor premise of the trial court's opinion. The prov151cnev'
wn‘dfor future tax response is built into the operating rules of
'fthe Foundation School Fund Budget Committee. 19 T.A.C. §
‘{‘201 9(b)(2), at 15 Tex. Reg.. 6441 on pages 19-20, (CYclesd

g of Funding) the trial court wrote that poor districts would;,g

of funding for anticipated tax respons':presunes

the vcost o

As of the date of this submission, the followingff

The total for the biennium 1n these figures includesf ‘

fthe calculated ‘tax response for the 1990 91 school year and'

tax response destroys .a

be perpetually delegated to chasing the rich. The prev151on :




'37gFoundation Scho,

“(FY'91) ? The tot

nial appropriation for education was)7

'{fonfapproximately $10'579xbillion. In the very next biennium,V"f“
’riby action of the Foundation School Fund Budget Committee,c'i
'i$6 255 billion is reserved for the 1991-92 school year (F¥¥‘"/ﬁd
-'92) and $6 667 billion is reserved for the 1992-93 school
' year (FY '93)» The combined total of $12.927 billion
t}represents an increase of 2. 348 billion dollars or an |
';increase of approximately 22% in state aid from one bienniumu
‘-‘;:to the next. It 1s incorrect to infer, as the trial court'
'{fdid, that the process of s B 1 was desxgned or intended as a»
rl'fmethod to escape the State s responsihility to adtquatelyv
‘tsjand equitably fund school finance reform. :
o The trial court's use of prpjections from f1scal notes' RN
'pfiiattached to S. B 1 is the source of its ultimately erroneous

g_;iconclusion. The trial court correctly found ‘that ,then”'*‘*

',ffState s projected cost of financing the Foundation Schoolj**iﬁw




sty B

:'$5 3 b 1lion. Appendix III, Opinion at 30, nowever,'

_the‘minimum budgeted estimate set by the fiscal note which;ff
}'accompanied S. B 1 (aesuminq no tax response or . othertoJ;”
adjustment), the court erroneously found that s B. 1 would}”i
’only add $1.2 billion to the sYstem by the 1994-95 school.fti
V5~year.‘ The Foundation School Fund Budget Committee has."
'ealready reserved $6 677 billion for the 199’-93 school year,
’.iﬁan increase of $1 37 billion from the base year used for{y
‘?analysis by the trial court. This figuze only counts total |
;state aid. Because, as demonstrated above,‘ State aid is
,fsignificantly*driven by local taxing vpatterns which are
themselveS'a part of the Foundation School Program, ’the
”actual revenues ‘contained within the Foundation School

: Program by the 1992 -93 school year will significantly exceed
othose projected by the trial court for the 1994-95 school
iyear, These errors were_madeaby~ judging S.B.1 before any
evidence was available to show how it would actually be.

'implemented.

Defendants maintain that it was error for the trial

court to decide, before any of the dynamics of S B 1 were:

1mplemented that it would result in' an. unconstitutional

system. . To so find the court impermissibly substituted its
‘ presumptions for those of the Legislature. It rendered an
~adv1sory opinion based on speculation 1nstead of waiting

~until there was real evidernce. If this Court declines to,




i![court's finding of unconstitutionality because the trial

“.1court committed legal error in pre«)udging 'S.B. 1 before

'bjﬁinvolve itself in fact-finding in this case which is beyond

v'lQTits jurisdiction. Rulc 140b~ ~Texas Rules of Appellate

"ffrom taking jurisdiction over any question of fact. This is

"tpoint of error, then it is_en_ering the deb_l

*her S B 1 will or will;not wo‘k'h~.g:; ‘a8

is a fact | question over WhiCh

jurisdiction.

TKB ABBUKPTIONB HADE BY THB 1
- IN 80 DOING RAISE PACT ISBUEE UTS]
TBB JURIBDICTIQN OF THIS CGURT.-V o

If defendants are not entitled to reversal of the trialf
fimplementation, then defendants maintain that the Court must

”'Procedure, governing direct appeals, prohibits this court]

A

ffpursuant to art. v, § 3-b of the Texas constitution. o Ie

'there areleontested issues of faot,'the 'appealushould be

id’ii;smissodf.f ‘ 209'3 Ww. 2&‘“588, 592 (Tex.
1948) . The nosture of this case is unique .in that at; the
time of trial and at the time the court wrote its opinion;“ .,fﬁ w%
| there were no facts about how S. B 1 would be 1mplem¢nted: | ‘ |

"'there were only. projections and speculations. ‘ The'lCourt :

]specifically recoqnized this problem and specifically found
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lmuch money the ;State_puts'

”'5£53;7 To ‘decide whether or not s. B.1 will work appellate

son probahilities‘ established bym theff”

Appendix IV, Additional Findinqsf:- e

review at a minimum will have to weigh the testimony ofj“'

: ‘experts and the evidence regarding the school districts andf

,ffTexas' fundinq system from ever reaching equity at a

E'fmeaningful level of adequacy It will have to sift through

the evidence to find as a ‘matter of fact that the method

vdesignedvto signal thétv the system’s neutrality must be
icdrrected, ‘the panel . of inde@endent statisticians, was
;designed asya"sham._ It w111 have to find as a matter of
‘fact that future members of the Legislative Education Board

' the Legislative Budget Board or the Foundation School Board

]flevel which will deprive some children in Texas an effic1entr

igeducation.d It w1li have to find as a matter of fact that nox
,matter how’hiqh the equalized yield goes, some significant i
‘fnumber of school districts will spend above that amount and, |
dthereby, deprive other children in Texas an eff1c1ent
1education. Hand in hand with this finding, appellate review.

will need to find as a matter of fact, that no matter how,{

-42-

ﬁto‘ the educational system,“jit v

,their taxinq patterns,‘ and decide whether eliminating the.,j
f_districts vhich fall into the top 5% in terms of their ?i

"e;ability to. spend money on education does, in fact, preventyfg

,WIll define "necessary," "adequate," and "appropriate" at a




g fi;For example,‘see fn 3 above describing the issuas raised by

‘7,'1ssues presented

’ < b L i U
i L | N oL

’57werk or not because as a matter of law, unless a system

"Jof districts or tax bases, it offends the Constitution. If

‘¢,remanded to‘the Cour of Appea

this caseid

Again, this would involve a weighing.

geﬁthe court”toldo}

_‘oponents of each believe the measures will accompl

aﬁthe Uribe-Luna plan.

proposals at page 24_ v;

: Perhaps the conclusion of this CQurt will be’ that it

.fdoes not matter as a. question of fact whether 8. B 1 will
l incorporates oaps or . total state funding, or consol*dation"

f7that is the case, it is a new legal standard not previously

E‘announced by this Court. If that is not the case, a factual .

??review of the record is necessary ?ﬁcase must beﬁjfa




" 7THER TRIAL COURT ERRED IN APPLYING A
. GPANDARD OF TOTAL EQUALITY RATHER THAN
THIS COURT’S8 BSTANDARD OF SUBSTANTIAL
EQUITY.

in its treatment of 1local unequalized enrichment, the

trial court seems to reject the Supreme'Ccurt's modification
"of Judge Clark’s original opinion. Though ackﬁowledqing'
-:ijéhat this Court has modified Judge Clark’s equal acéeSs
1ggtandard to substantially equal access, the trial court, by

- centering its opinion on the idea that the State must make

Tier 3 disappeér and that it can exercise no control over

'defining "adeqguate," "necessary" and "appropriate" has, in
”::eality, used Judge Clark’s standard. The confusion is

‘evident in the following sentence from the trial court’s

opinion: "’Thus, the Supreme Court expressly provided that

- local en:ichment must derive solely from tax effort,’ as

"Opposed to greater availablé wealth." Appendix III, Opinion

at 19. This language strategically eliminates the word

  ?1ocal" from the Supreme Court’s language. The deletion ?as’
L a‘ misquotation designed to arrive at a pre-detetmined
171 pos1t1on that appears to defendants as a reinstatement of
f"the orlglnal absolute standard of fiscal neutrality. f If

" fth1s part of the.trlal court’s opinion stands, the simpler

-44-




Sient 15 ‘to cap tax Aratem. at the maximum tax ratei?

%ee@ y the guaranteed yield program' e

| The trial court then apparently retreats from this
”stance in Section v of the opinion Appendix III, Opinion at

ey 24-31. The trial court,‘ after rejecting virtually eweryt

*ftype of finance plan, seems to allow the potential of |

equalization ~-plan that permits local unequalizedn

:a ization plan that allows unequalized enrichment.
LThe Legislature Was induced to permit some ,unequalized

ent by thervexpress language of the Supreme Court'

opinion.

or- does it mean local communities wouldJ
pbe ‘precluded from s»pplementing . an
AR Fficient system ert 1ished by © the
'Legislature: ~ r  any - local
- enrichment must derive solel rom local
"tax effort. S B

. at 398.‘

The Leglslature fairly read the inclusion ~of “this

'_isgsentence as referring back to the Hightower/uauzy debate at

5“5fthe5Constit\ ional Convention in 1974. 'The inclu51on of

Y in the Court'

| I opinicn was read in

amelway asnsimilar language was widely interpreted in

et at § 1.18 in 1994-95.

ihment. At ‘page 27, the tlial court seemingly endorsesVi7""i




v'Vequitable.‘

‘mind since 1t adopted fe;b‘irw

The‘trial court’s'reas’”

prO\gsion is hard to read in any othvwv‘;
its historic centext 10

The term “local enrichment" has always meant in'school

-finance parlance, those funds which a district raisnw\

.outsigegthe“EcundationkScheel _Program. (The trial couft"

refers to this as the "Third Tier.“)” These funds have

‘always derived solely from local tax effort. Placing this

”sentencevin the context of the Supreme Court’s modification

of Judge Clark’s Final Judqment;f the -Legislature read

od. I as a whole to authorize some local un-qUalized

enrichment (Tier 3) so long as the system, taken as a whole,'

'provides‘r;: ially equal accessytq-_imilﬁz revenues per

pupil'at . ievels of tax'effort., The Legislaturexei

obv1ously 1ntended to keep local unequalized enrxchment in'

fiscal neutrality in the funding principle set ferth in Tex. ]?
Educ. COde § 16 oel(b) -

10The historic significance of the .Constitutional
f debates between Hightower and Mauzy was discussed during the

: oral argument on July 5, 1989.g.

-46- ‘

the Supreme COurt's test ofv _




e e 0033508103 I
S.B 1 was a good faith effort by the 7lst Legislature?
to deal with the complex issues of school financing and to

meet the specific language of this Court' mandate.

- Appendix III, Opinion at 38. The trial court criticized it

’fof,»ﬁriting history into law. Yet, the fcourt itself

~‘recognized that the infusion of state dollars at various'
N]pointséin history'had the effect of closing the gap between

'“‘revenues available to rich and poor. Appendix III, opiﬁion.

at 20. S B.1 w111 put a considerable amount of money into

the system and virtually eliminates the existing amounts of

enrrent unequalized ~enrichment. It attempts to correct

'fwhere history failed before by providing a ‘mechanism to

reqgularly check the fiscal neutrality of the system. By
mandating that the Foundation School Fund Budget Committee,
the Legislative Education Board and the LegislatiVe - Budget

Boardkvadjust funding formulae in = the circumstance of

'imbelance in fiscal neutrality, the finahce will remain

“etficieﬁt." The trial court recognized »that,capping the

systemseven at the level of expenditure of the district at

the 95% would cap it at below the national average.
Appendix III, Opinion at 21. In‘the.end; the trial court’s
judgment was based upon the fact 'that"it did not trust the
various elected offioials involved in the process to make

the right decisions. TEX. CQNST. art II § 1 requires the




”7rcnfgnoonstitutionality. If this Court determines that it was

ycourts t° give deferenc'*toft qu lsbranchec of governmentff»*-

Tbose standards were ohviously ”based¢f

Ef’opinion.‘

upon assumptions and projections about future events.'inﬁej

ynimplementation.-

PRAYBR

WHEREFORE, PREMISES CGNSIDERED, defendants pray that'

;5atﬁis Court uphold the trial court’s denial of 1n3unct1ve‘
nfilrelief and decline to assume jurisdiction of the' attorney’s
fee issue, or, alternatively, uphold the trial court’s award

| _1o£ limited fees. ~ Defendants further pray that this Court
'”;ifind‘ that the trial court erred in declaring , S'B 1'
flitunconstitutional before it had a chance to be implemented

*Qifgand~ reverse  the trial ~court’s finding - of

’i:not error for the trial court to substitute its assumptions
| }foratnose of the‘Legislature, then defendants urge the Court.l‘
My'nto remand the question of the constitutionality of S.B. 1 toil
cnvthe appellate court for factual review.
r‘Respectfully submitted,

'JIM MATTOX -
Attorney General of Texas

MARY F.-KELLER | ; |
~Pi ;HAssistant Attorney General\..
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Original Appropriations,
SB 222, 71t Regular

Addldonal Appropnauons

SB 10:9 71st Regular

,Sumotal.'B?etore(SB f15 e

Addntlonal Appropnauons,

sem(sa ), emca//eaSassmn'}; T o

Total mcludmg SB 1

At Currar't Tax bllon
At Maximum '

A

Cost to Contmue SB 1 as of 10 31 90

Al urrent Tax Ellaﬂ

mm 5% Tax Effort Increase
(as certified by FSFBC under TEC Sec 16. 256‘(b) ana’
_reserved. byComplmllef in ravenua esnmala) ‘

Al Maxfmum (assumes each

Cosi x.mmnma SB 1. Fnscal Note i ‘lsaof 6—5- 90

Foundation-School ProgramAllocaiion

_517.9

jsmcl maxlm/zes ennllemenls)

‘Includes allitenis anpicpriated as Foundation School Piogram in the Gunoral Appidpriations Act. .~ -

6,087.9 6,3805

61570 6,669.8

6,219.6 65272

- 6,725.9

125 535
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SUPREME CT.

; ' EDGEWOOD I DECISION | B ' S. B. 1
(1) ‘The legislature finances 1  S B. 1 continues concept of State/local .
the ‘education of these children = sharing however these have been significant
throuqh a combination of . adjustments in the methodology and amounts
revenues supplied by the State S 'guaranteed

itself and revenues supplied by
local school districts which

are governmental subdivisions = =~ = Art. 16.101 Raises basic allotment to 1910 in
of the State. R ./1990-91 and 2128 for 1991-92 and 1992-93,.

! A e - Amount in 1993-94 and beyond to be
Edgewood at 392 Col 1 ' v adjusted by FSFBC after study.

| o ‘ Art. 16.102 Cost of education allotment is to
; v : : : be set by 1/1/91 by FSFBC, replaces price

R differential index and small/sparse
adjustments. New index has been adopted
by LEB/LBB and will ve set by FSFBC at
meeting on 12/20,/90.

! ‘ Art. 16.252 Local share of program increased
: from 33% to 41% ($.54) in 1991. Amount
then increases to $.70. Effect is to
' : raise all district costs for first tier
L to $.70 and free more state revenues for
o second tier. Collateral effect is to
! L absorb current enrichment in combination
with guaranteed yield system below.

~ Art. 16.303 Guaranteed yield system
substantially enhanced. Guaranteed rate
is $.37 in 1990-91 and $.48 thereafter.
9 ' ‘ This is on top of tier 1 raising systenm
‘ to guaranteed level of $1.18 by 1994-95.







. SUPREME CT.
‘ EDGEWOOD I DECISION

|

(2) State revenues derivea from

rales, severance & excise .
taxes. :

Local revenues from local ad
valorem taxes.

Edgewood at 392 Col 1

"No change in gs
. 'Sales tax inc
“increased, 1i

H.B. 5.

wial sources of revenues.

ed H.B. 6, cigarette taxes
or taxes increased H.B. 6,
cense fees increased

qu
miscellaneous drivers 1]
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L SUPREME CT..
, EDGEWOOD I DECISION
L

(3) Glarlng dlsparltles in
wealth caused by variations in
property wealth. A :

jood at 392 Col 1

S. B° 1 ‘

. Neo direct change in school district
“{ﬂboundaries. .

‘ mﬂowever, Commissioner of Educatlon under TEC §

21.757(g) for first time given power to annex

. low performlng districts to other dlstrlcts as
‘W‘part of accreditation prucess. :

:'Court's concern will be amelierated over time.
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|
; SUPREME CT. :
: EDGEWOOD I DECISION S. B. 1
(4) Foundation School Program TEC 16.101 Basic allotment was $1350 at time
does riot cover cost of meeting of Edgewood I. Basic allotment raised to
sta%e mandated programs. $1910 in 1990-91 and $2128 in 1991-92 & 1992~
! 93.
...Basic allotment understands
actual costs.... In 1993-94 the basic allotment will be
adjusted in accordance with 16.008(b) (LEB)
Edgewood at 392 Col 2 and 16.256(e) (FSFBC) informed by studies
; conducted pursuant to 16.202(a) (2). All three

statues regquire that the basic allotment

f "represents the cost per student of a regular
education preogram that meets the basic
criteria for an accredited program including
all mandates of law and regulations."

i

Thus, this provision in Supreme Court’s
Npinion has been met.
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SUPREME CT.
' EDGEWOOD I DECISION

i
(5) No Foundation School
Program allotments for school
facilities and debt services.

Edgewood at 392 Col 2

S. B. 1

TEC 16.008(b) (5 & 6) includes facilities
monies in one of two ways.

(5) Requires subchapter H (guaranteed yield
program on second tier) to include tax
rates for capital outlay and debt service
unless separate facilities formmla is
adopted.

(6) Provides for separate facilities formula
to be developed in future.

TEC 16.256(e)(5 & 6) mirror 16.008 provisions
and make them applicable to #SFBC

deliberations.

S.B. 11 Chapter 27

§ 3.05 appropriates $5,000,000 to fund
facilities inventory defined in T.E.C. §
16.401.

TEC § 16.402 & § 16.403 provides for the
establishment of statewide facilities
standards. (H.B. 1019, 1989}).

TEC § 14.063 Technoclogy alloiment estaklished
beginning in 1992-93 at least at $30.00/ADA
increasing to at least $50.00/ADA in 19%6-97.

Thus Court’s mandate will be next.




g n n 1 1 9 § i ‘ g | ! i s .
W - 3 3 i H N : [
E D - D &) O G G iD D e = e

3 SUPREME CT. ‘ ;
' o EDGEWOOD I DECISION - S. B. 1

T i . e - e = o — > B

(6) Transportation allotment § 16.008(b) Requi es biennial recalculatlon
understates actual costs. of costs of transporta*ion for submission by

. LEB to FSFBC.
Edgewood at 392 Col 2
§ 16.256(e) Requires adoption of new cost

, elements by FSFBC not later than 11/1/92 [§
161.256(f) ).

| § 16.202(a) Provides for studies by the LEB &
LBB with the assistance of Educational
Economic Policy Center and Central Education
Agency to inform the processf

Thus Court’s mandate will be next.




SUPREME CT.
: EDGEWOOD I DECISION
]

S. B. 1

{7)
dist

ricts spend additional

funds..." (outside equalized

prog

ram).

Edgewood at 392 Col 2

: Local enrichment will continue to be allowed

however:

§ 16.101 Basic allotment ralsed to $1910 in
90-91, at least $2128 in 91 92 and thereafter.

§§ 16.008(b), 16. 202(a)(2), and 16.256(e) all

require basic allotment to cover basxc program
- costs. : v

§ 16. 257(a) raises tier 1 tax rate to $0 70

'vffper hundred dollars.
‘5 16;301 guaranteed yield program enhanced.
'§ 16 302(a) raises guaranteed yield rate from

- $17.90 in 90-91 to at least $26.05 for 91-92
and beyond. ‘

§ 16.303(a) provides for increase in

~enrichment tax rate from $0.37 in 90-91 to at
‘least $0.48 thereafter.

‘Combination of above statutory provisions,

guaranteed rate of $1.18 covers most currently
existing tax rates (see the Exhibit J.1. p.4)

§§ 16.001, 16. 008 and 16.256 require
adjustment in the event fiscal neutrality is
not maintenance.

§§ 16.202 and 16.203 provide for fiscal

'neutrality.




, SUPREME CT.
' EDGEWOOD I DECISION

Whole design of the system is to reduce

unequalized enrichment to a minimum in order
to meet Court’s mandate.

In summary, if significant number of districts
are raising any significant amount of local
unequalized enrichment, the system is designed
to detect the practice an@ correct it.
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SUPREME CT.

- EDGEWOLD I DECISION ' $. B. 1

~ |
(8) Low wealth districts use § 16.301 guaranteed yield program specifically
significantly greater designed to include debt service within
proportion of local funds for equalized program unless specific capital
debt sexrvices while high wealth outlay and debt service component is created.
districts use local funds for
enrichment. § 16.256(e) 5 & 6 and § 16.008(b) 5 & 6

\ provide for facilities funding either under
Edgewood at 392 Col 2 ' seoond tier or separate facilities component.

§ 16.401 provides for statewide facilities
study funded by 5 milliorn appropriation by
S.B. 11 (71st Leg. 6th CS.).

| § 16.402 & § 16.403 provide for facilities
standards in the first year of S.B. 1 alone
the $.91 guaranteed first and second tier
rates equalizes significant portions of local
debt as guaranteed rate rises more debt

! services will be covered.

§ 14.603 creates equalized technology
allotment in 92-93 and beycnd V.A.T.S. 717t-1
provides for public school facilities
development grants for the 91-92 school year
to be issued by Bond Review Board.

In summary, the statutory scheme has been
revised to bring facilities within the
equalized school finance program. Thus
meeting Court’s mandate.




SUPREME CT.
' EDGEWOOD I DECISION

(9) Because of inadequate tax
base poor districts must tax
themselves at significantly
higher rates to meet minimum
requirements for accreditation.

Edgewood at 393 Col 1

§§ 161.256(e) 1, 16.202(a) 2, and 16.008(b) 1
all require that the costs of meeting minimum
requirements for accreditation be covered by
the basic allotment (16.101 et seq.). Basic
allotment raised to $2128 in 91-92. Basic
allotment will be adjusted to reflect
accredited program costs in 93-94 and beyond.

Tax rate for tier 1 which includes basic
allotment plus special allotments (weights)
moves to $0.70 in 91-92 and beyond.

Tax rate for first tier can be adjusted by
FSBFC under § 16.256(e) 5.

Under the outlined process at least 95% of
districts in the State will be able to have
equal access to funds for accredited program
[Tier 1, see 16.002(b)) at the same tax rate,
the rate is currently set at $0.70 for 91-92
and beyond.

Tier 1 is designed to provide equal access to
revenues. At the mandatory, fixed state rate
to meet all minimum accreditation
requirements.

Court’s mandate has been met.
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i SUPREME CT.
- EDGEWOOD I DECISION

(10) Wealth in its many forms
has nhot appeared with
geographic symmetry. The
economic development of the
state has not been
uniform...formulas that once
fit have been knocked askew.
Although local conditions vary,
the constitutionally imposed
responsibility for an efficient
education system is the same
for all citizens regardless of
where they live.

|

Edgewood at 396 Col 1 & 2

S. B. 1

S.B. 1 does not correct the problem of
district wealth variation, district
reconfiguration may for the short time
reimpose symmetry but as history has dictated,
the process of nonuniform economic development
will repeat itself. The only potential long
term solution to resolve the local base
variation problem is statewide taxation.
Statewide property taxation is however
prohibited by Tex. Const. Art. VIII, §(1)(e).




: SUPREME CT.
EDGEWOOD I DECISION

(11)' More woney allocated under
the present system would
producc some of the existing
dlspar1t1es between districts
but would at best only postpone
the reform that is necessary to
make the system efficient. A
bandaid will not suffice; the
”‘stem itself must be changed.

gdgeyoo at 397 col 2
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Sn 'Bo 1

'S.B. 1 is a considerabiy different approach

than the mere injection of additional funds.
It represents a ulear standard of adequacy and
eguity in Tex. Educ. Code § 16.001 together
with the mechanism to keep the systern in
egquilibrium. §§ 16.008 and 16.256. The
finance system is fully capable of producing
equity and will be responsive to new

developments. On October 31, 19¢9 the

Foundation Schocl Fund Budget Committee
significantly raised the level of fund
reservation under § 16.256(b) to 6.254 billion
dollars for the 91-92 school year and 6.667
for the 92-93 school year. The decision
represents a 22% increase in 92-93 over the
pre-S.B. 1 level for 90-91. Much of the
funding increase was required by the district
tax response which was monitored and accounted
for by the S.B. 1 system. The amount
currently in the system for the 92-93 school
year exceeds the fiscal note minimum for 94-
95. The FSFBC ha<e nlrrsady put more money into
the system within vhe first 6 months of
operations und::o 5.7, 1 than the trial court
assumed woulgd he prl i over the entire 5 year
pericd ox ana*ys1s By trial court. (See
chart in prief.)y Thy em constitutes a
tukental citangs in the way Texas finances
im educaticon wiwi sihould be allowed to

-




' SUPREME CT.
" EDGEWOOD I DRCISION

'
i

S. B. 1

=7 . . ‘
(12) There must be a direct and
close correlation between a
district’s tax effort and the
educational resources available
to it; in other words,
districts must have
substantially equal access to
similar revenues per pupil at
similar levels of tax effort.
Children who live in poor
districts and children who live
in rich districts must be
afforded a substantlally egual -
opportunity to have access to
educational funds.

gdgewood at 397 Col 2

Pirect and close .orrelation...is speczflcal‘y
raquired by § 16.001(c)(1).

Substantially equal access to similar revenues
per pupil at similar lev=ls of tax effort...is
specifically required by § 16.001(b). '
Access to education funds 16.002.

Court’s mandate has been met.
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, SUPREME CT.

 EDGEWOOD I DECISION : S. B. 1

{
(13) In setting appropriations, § 16.256¢(b) provicdes for the preservation of
the legislature must establish funds in the available scheol fund by the
priorities according to comptroller of public accounts upon the
constitutional mandate; certification of the Foundation School Fund
equalizing educational '~ Budget Committee. Funds so reserved are not
opportunity cannot be relegated available for other appropriation.
to an "if funds are left over"
basis. Court’s mandate has been met.

fdgewood at 397-398
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! SUPREME CT.

. EDGEWCOD I DECISION : S. B. 1

I
(14) This does not mean that Chapter 16 Tex. Educ. Code, Subchapter D.
the State may nct recognize Special allotments, § 16.151 et seq. provides
differences in area costs, or for the continuation of special allotments as
in costs associated with previously approved by the Supreme Court in
providing an egualized Edgewood I.

educational opportunity to a ) ) . e
typical student or §16.256 and § 16.008 provide for the periodic

disadvantaged students. adjustment of the special allotments as cost
! ' change or other needs arise. Thus the
previously approved program has been made more

Edgewood at 398 Col 1
“‘g—T-“‘ flexible and responsive to future needs.

. Court’s admonition has been met.
|




